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Okay. And part of it is because there's all these
in between steps between the CAC and the Council. I
think that is what I heard loud and clear that
needed to be fixed. And so again, I just bring it
up, and maybe, you know, Ms. Tavares and Mr. Foley
has very good reasons why they still need to be
included in it, and, you know, I just need more
people to understand it besides myself.

MR. FOLEY: Mr. Chairman, the bad news is that it's
specifically in the Charter that the Planning
Commission must review and make a recommendation.
The good news is that now we'll have a six-month
period, instead of a five-year period.

VICE-CHATIR HOKAMA: I'm -- I shall be optimistic, then,
Mr. Foley.

CHAIR NISHIKI: Let's move on.

COUNCILMEMBER TAVARES: Yeah, Mr. Chair.

CHAIR NISHIKI: Yeah.

COUNCILMEMBER TAVARES: If I may add to that, as we're
doing this parallel thing with the general plan and
the community plan.

CHAIR NISHIKI: Community plans.

COUNCILMEMBER TAVARES: The same thing also appears on
page 13, letter C. So if we amend it, if we could

amend both sections at the same time.
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CHAIR NISHIKI: 180 days.

COUNCILMEMBER TAVARES: Uh-huh. So we change it to its
first public hearing.

CHAIR NISHIKI: Any objections?

COUNCIL MEMBERS: No objections.

CHAIR NISHIKI: Chair would accept an amendment.

COUNCILMEMBER TAVARES: Yeah, Mr. Chair, I move that we
amend the proposed bill in Section C on page 7 and
Section C on page 13, so that it -- we change the
word "final" to "first public hearing" and that we
allow the caveat that the Council may extend the
time by resolution.

COUNCILMEMBER CARROLL: Second.

CHAIR NISHIKI: Moved by Charmaine Tavares, seconded by
Mr. Carroll. Any discussion? David.

MR. RAATZ: Thank you, Mr. Chair. Just one comment for
the Committee's information. That language about
transmitting to the Council no later than 180 days
after the final public hearing, that comes directly
from the Charter. I think that's why the language
was inserted in the first place. I was just
discussing with the Corporation Counsel that the
language that's being proposed here now may not
necessarily be inconsistent with what we have in the

Charter, but something I just wanted to bring to the
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Committee's attention.

MR. MOTO: Mr. Chairman.
CHAIR NISHIKI: Mr. Moto.

MR. MOTO: Yes, Mr. Raatz is correct. The Charter

provision, you'll find it in the section -- it's on
page 21, for those who have it in front of them.
It's in that part of the Charter that talks about
the powers and duties of the Planning Commission.
And that's where you'll find the language about

the -- each Planning Commission having the duty and
responsibility to review the general plan and
revisions thereof, and it also sets forth that time
deadline in which they have to act.

If you -- I'll point out -- you'll notice
that it says -- it literally requires that they make
a decision no later than 180 days after the final
public hearing. And so the guestion is can you have
an ordinance like the one that you're reviewing now
that has actually a stricter deadline than the one
that's set forth in the Charter? And -- because if
you -- if you -- if a commission were to abide by
the deadline that's set forth in the proposed
amendment that you have in front of you, the one
that would make reference to the first public

hearing, you would still comply with the Charter,
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the little terms of the Charter. Because, if
anything, what you've chosen is a deadline that's
ghorter or --

COUNCILMEMBER TAVARES: More restrictive.

MR. MOTO: Yeah, more restrictive, thank you, than the one
that's in the Charter. And so we're willing to take
the position legally that it's not inconsistent with
the Charter, that you're -- that if you adopt this
version that it -- of the bill, that the bill will
not be in conflict with the Charter because it will
still -- you'll still come within the time deadline
set by it.

COUNCILMEMBER TAVARES: By the Charter.

MR. MOTO: Yes. Even though the wording will be
different, the reference to "first public hearing"
will be different from the reference to "final
public hearing."

COUNCILMEMBER TAVARES: Okay, thank you.

CHAIR NISHIKI: Any other discussion, Charmaine?

COUNCILMEMBER TAVARES: No.

CHAIR NISHIKI: Any discussion? Riki.

VICE-CHATIR HOKAMA: Chairman, maybe just in the Committee
report, if you would allow some written comment that
if an extension is granted, we still have a maximum

date allowed that the Charter states, 180 after the
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final hearing. Because I don't think we can
consider an extension longer than that, correct,
Mr. Moto?

MR. MOTO: Thank you, Mr. Chairman. Mr. Hokama is
correct, and that would be something good to note
and to remind Planning Commissions.

CHAIR NISHIKI: Okay. We will include those comments as
represented by Mr. Hokama to be included in the
Committee report.

VICE-CHAIR HOKAMA: As well as, Chairman, I would
appreciate, as we have stated concerns from other
departments, if you're gonna ask for an extension,
don't come on the day before the clock expires.

CHAIR NISHIKI: Thank you, Mr. Hokama. Any other
discussion to the amendment --

COUNCILMEMBER TAVARES: Mr. Chairman.

CHAIR NISHIKI: -- as being proposed? Charmaine.

COUNCILMEMBER TAVARES: Would it be sufficient to have it
in the Committee report or should we have that in
the ordinance, included in the ordinance that there
is a time limit of 180 days past -- after the final
public hearing? Or it's not necessary because it's
in the Charter?

CHAIR NISHIKI: Did you answer your question?

COUNCILMEMBER TAVARES: No. I mean, is it -- should we

RALPH ROSENBERG COURT REPORTERS, INC.
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put it into the ordinance, even though it is in the
Charter or is it unnecessary? I see these guys
shaking their heads, so I'll ask Mr. Moto.

MR. MOTO: Mr. Chairman, given that it is a Charter
provision, it's probably unnecessary to duplicate it
in the code, because we can certainly remind and
point the Charter provision out to Planning
Commissions when they take this matter up.

COUNCILMEMBER TAVARES: Thank you.

CHAIR NISHIKI: Riki, any other questions to just include
it in the Committee report?

VICE-CHAIR HOKAMA: I would hope that people would use the
Committee report as a way to understand legislative
intent, Chairman, and use that as our tool.

CHAIR NISHIKI: Are you done?

VICE-CHAIR HOKAMA: Thank you, Chairman.

CHAIR NISHIKI: Any other discussion? All those in favor,
say "aye."

COUNCIL MEMBERS VOICED AYE.

CHAIR NISHIKI: All those opposed? Motion carried.

VOTE: AYES: Councilmember Carroll, Hokama,

Johnson, Mateo, Molina,
Pontanilla, Tavares, and Chair

Nishiki.
NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Kane.
ACTION: APPROVE amendment to Sections 2.80B.050.C and

2.80B.090.C
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CHAIR NISHIKI: Next, Charmaine.

COUNCILMEMBER TAVARES: We're on D, which is page 8,
Section C. This is the part about having the
hearings on the respective island, and I have no
problem with offering amendment to add this
language. So I'll move to amend by adding -- after
the word public hearing, add "on the respective
igsland, on the bill incorporating the amendment."

COUNCILMEMBER CARROLL: Second.

COUNCILMEMBER TAVARES: And I think -- oh, thank you.

CHAIR NISHIKI: Moved by Charmaine, seconded by Bob to add

the language stated that -- what, Charmaine, now?

COUNCILMEMBER TAVARES: "Shall hold a public hearing on
the respective island."

CHAIR NISHIKI: To add the language to "hold a public
hearing on the respective island."

COUNCILMEMBER TAVARES: Comma.

CHAIR NISHIKI: Any discussion? Comma.

COUNCILMEMBER TAVARES: And, Mr. Chairman, if we could ask

Staff to see if there's a similar parallel provision

in the community plan section. Because this is

still the general plan section. I don't know if

there is one or not. I didn't look that far.
CHAIR NISHIKI: Staffv?

MR. RAATZ: Mr. Chair, yes, my recollection is that that

RALPH ROSENBERG COURT REPORTERS, INC.
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requirement does exist for the community plans, and
T'11 double check and try to confirm that, but I
would also point out that the general plan, of
course, has Countywide applicability. So
determining the respective island, I'm not sure of
that --

VICE-CHAIR HOKAMA: Islands or island, you know,
parentheses S, Mr. Raatz.

MR. RAATZ: Then there might be --

COUNCILMEMBER TAVARES: I think it could be "on each
island" instead.

MR. FOLEY: For the general plan.

COUNCILMEMBER TAVARES: For the general plan.

MR. RAATZ: So in each instance there would be Council
public hearings on all three islands.

COUNCILMEMBER TAVARES: On each island.

CHAIR NISHIKI: Okay. So we'll allow Staff to work out
the language to this amendment. Any objections?

COUNCIL MEMBERS VOICED NO OBJECTION.

CHAIR NISHIKI: Any discussion? Any more discussion?

VICE-CHAIR HOKAMA: Chairman.

CHAIR NISHIKI: Riki, go ahead.

VICE-CHAIR HOKAMA: I just want to make a comment. It has
been the standing practice of this Council as well

as previous Councils that we have gone to the
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specific either community or island that has a
request before the body. And I just want to say
that on the record, because there may be a
perception that we are not doing it, and I want it
made very clear that we have gone to the
communities. When all of you, I've asked, you have
come to Lanai for that 201G consideration for our
community, and we did it on Lanai. When Mr. Mateo
and the late Mr. Kawano had things from Molokai, we
went to Molokai. So it's not that we have not gone
to the respective communities or islands, Chairman,
and I just want to say that for the record, to show
that it is a standing practice for this body. Thank

you.

CHAIR NISHIKI: Thank you, Riki, for that clarification.

Any other discussion? Charmaine.

COUNCILMEMBER TAVARES: Yeah, and Riki brings up a really

good point, that we have been -- I think more than
ever been very receptive to going out to the areas
where an issue is of a concern. Because this plan
takes into consideration periods beyond our
existence on the Council for sure, that this will
help to ensure that the policy that we've set about
going out to the islands as necessary oOr as

appropriate is continued by Councils that follow us
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in the next, you know, years.

CHAIR NISHIKI: Thank you, Charmaine. Any other
discussion? All those in favor --

MR. RAATZ: I'm sorry, Mr. Chair, just to finish the
thought. On the guestion about community plans, on
page 13 of the bill, subsection D, the bill states
"The Council shall adopt the community plan by
ordinance following a public hearing in the
community plan area." So we do have that
requirement already in the bill for the community
plans.

COUNCILMEMBER TAVARES: All right.

CHAIR NISHIKI: Okay.

VICE-CHAIR HOKAMA: Thank you.

COUNCILMEMBER TAVARES: Thank you, David.

CHAIR NISHIKI: Any other discussion?

VICE-CHAIR HOKAMA: No.

CHATIR NISHIKI: All those in favor, say "aye."

COUNCIL MEMBERS VOICED AYE.

CHAIR NISHIKI: All those opposed? Motion carried

eight-zero.
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VOTE:

ACTION:

135

AYES: Councilmember Carroll, Hokama,

Johnson, Mateo,

Molina,

Pontanilla, Tavares, and Chair

Nishiki.
NOES: None.
ABSTAIN: None.
ABSENT : None.
EXC.: Councilmember Kane.

CHAIR NISHIKI: Charmaine.

APPROVE amendment to Section 2.80B.060.C

COUNCILMEMBER TAVARES: Yes. The last one would be letter

MR. FOLEY:

E on page 14, Section B, regarding the environmental

assessment or environmental impact statement. I

would like the Planning Department to comment on --

I think Mr. Mayer's proposed change was to add in at

the discretion of the Planning Director, and I would

like his comments on this.

It actually reads desecration.

Dick taught

geography, not English. The recommendation is that

the determination regarding whether it's an

environmental assessment or an environmental impact

statement be made at the discretion of the Planning

Director, but in fact sometimes it's the Planning

Director and sometimes it's the Planning Commission,

sometimes it's the Land Use Commission. It depends

on -- this decision depends on who the reviewing --

or the accepting agency is under State law. So this

change should -- should not be added.

It will

occasionally be at my discretion, but it will

RALPH ROSENBERG COURT REPORTERS,
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sometimes be at other people's discretion, so it

would be better just to not address it.

CHAIR NISHIKI: Riki.

VICE-CHAIR HOKAMA: Question for Mr. Foley. And thank you

for understanding Chapter 343 of the Hawaii Revised
Statutes quite well, Mr. Foley. Is there another
way that we could look at it and -- you know, I may
have no basis, but how at times we look at the SMA
process, a minor versus a normal SMA. I believe a
dollar amount is used as the decision line on what
qualifies for a minor versus a full-blown SMA permit
consideration. So would a dollar amount as a figure
of the value of the project or the application or
consideration be a useful measurement in whether or
not a full impact statement or an assessment

would -- could be determined, Mr. Foley?

MR. FOLEY: The answer is no. The decision as to whether

an environmental assessment is expanded into an
environmental impact statement has to do with the
severity of the impacts and the necessity for more
information. It doesn't have anything to do with
the size of the project or the value of the project.
It has merely to do with the potential significance
of negative environmental impacts, soO the cost is

not a consideration, nor the size. There can be

RALPH ROSENBERG COURT REPORTERS, INC.
(808) 524-2090



PLU 1/13/04 137

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

very small projects that have significant negative
environmental impacts.

VICE-CHAIR HOKAMA: Thank you.

CHAIR NISHIKI: Any other questions in regards to the
discussion on EIS's or EA's, that we will not
include this language? Jo Anne, go ahead.

COUNCILMEMBER JOHNSON: If you added another sentence --
and I don't know if this would confuse it or make it
more clear. If you continued where the sentence
under B says the Planning -- shall be processed as
if prepared by the Planning Director pursuant to
Section 8-8.4 of the Charter and in full compliance
with Chapter 343, you know, HRS and all
documentation. Something along the lines that if
there are studies that are required, that they would
be there. And I just don't know if -- if it's
necessary. 1 mean, because you're going to have to
do that anyway; that's correct?

MR. FOLEY: Yeah, the -- 343 specifies the kind of
analyses that are done for an EA versus an EIS, and
vou want the flexibility of -- of deciding that on a
case-by-case basis. So it wouldn't be appropriate
to -- to -- or necessary to expand this.

COUNCILMEMBER JOHNSON: Okay. So -- and you don't even

need to put in there, then, that it needs to be
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consistent or it needs to be accompanied by all of
the proper reports and whatever the necessary
requirements are because that's already implied.

MR. FOLEY: Right. 1It's already required in Chapter 343.

COUNCILMEMBER JOHNSON: Okay. So, all right, another
redundancy. So what will we be striking, then, that
whole --

MR. FOLEY: No, just leave it the way it is.

COUNCILMEMBER JOHNSON: Okay. ©So --

MR. FOLEY: We're just -- we're not adding anything as was
suggested. We just leave it the way it is.

COUNCILMEMBER JOHNSON: Okay.

CHAIR NISHIKI: Any other discussion on this area? Then
we will leave it the way it is, and that finalizes
the last request. Any other discussion or
amendments to be made? You know what, the Chair
would now entertain a motion to pass out of this
Committee Bill 84 as amended and allow Staff to work
and make the necessary changes to the language as
discussed today.

COUNCILMEMBER TAVARES: Mr. Chair, I move that we pass out
the bill as amended today to the Council for second
and final.

COUNCILMEMBER JOHNSON: Second.

CHATIR NISHIKI: Moved by Charmaine Tavares, seconded by Jo
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Anne Johnson to pass out Bill 84 as amended on
second and final to the full Council. Any

discussion?

COUNCILMEMBER TAVARES: Yes, Mr. Chair, just a little

CHAIR

discussion. We'll remember that we have two issues
that will be outstanding coming to the final -- at
second and final reading regarding the length of
time before an amendment to the plan can occur, and
that would be Mr. Pontanilla's two proposed
revisions, and I look forward to the discugsion on
the floor about that. And I'll save my long -- not
long, but my other comments about the bill later. I
was going to say something else, but I see the
gentleman who had testified that I wanted to address
a concern is no longer here, so I'll address it at
the Council meeting.

NISHIKI: Thank you. Any other discussion from

Committee members? Riki.

VICE-CHATR HOKAMA: Chairman, I want to thank you for

being receptive in recommitting the Bill 84 for
future -- additional work, and I think this
afternoon was very productive, and I thank you, as
our Committee Chairman, for allowing this process to
take place and that I continue to support your

efforts where Committee work needs to be done at the
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Committee level and not on the Council floor. So I

thank you for your leadership in this area.

CHAIR NISHIKI: Any other discussion? Jo Anne.

COUNCILMEMBER JOHNSON: I just wanted to thank the sStaff

and yourself and all of the other people that gave
input, the Administration, all of the participants
who gave us a lot of the wording that appears in
here too, and all of the hard work that's been done.
So I think this was, as Mr. Hokama stated, a really
productive meeting, and I look forward to having

this issue move on to the full Council.

CHAIR NISHIKI: Any other discussion? Michael.

COUNCILMEMBER MOLINA: Thank you, Chairman. I echo the

sentiments of my colleagues with all of your hard
work, and I know it's been very trying and difficult
for you, and just out of that I have a respect for
your efforts, Chairman. For the sake of this item
getting out of Committee, I think today I will
support it, but I do have some reservations, and I'd
like to note what I do have concerns about, and most
of it has to do with the urban growth boundary
issue.

I still am not convinced how the urban growth
boundary issue will be implemented or defined, and,

you know, we all have potential takings igsues that
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have been talked about with properties being down
zoned outside of this boundary, however it's
implemented. I believe we could be establishing
with this aspect of the bill a bigger gap between
haves and have nots. Those within the boundaries
will benefit significantly economically, and those
outside of that boundary, well, they're going to be
out of luck, Mr. Chairman. And, you know, those who
want to build outside of that boundary, they may
have to come before a Council member or the Planning
Director to look at building, you know, which takes
time and money. And I don't know if that's good for
our -- our society as a general -- in general as a
whole. Big companies, they have the resources.

What about the little guy, you know?

I think potentially this aspect of the bill
could increase housing costs even more. We all talk
about affordable housing and what we must do. We
already have a limited supply with an excessive
demand. With this implementation of urban growth
boundaries, what will that do? You know, there
leaves -- there is a lot of speculation and
conjecture as to what it could do. At this point
I'm not so certain it's a positive thing for the

community.
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CHAIR

And another well intentioned goal of the
urban growth boundary concept is the issue of
redirecting growth and increasing density in
existing urban areas, and in order to make this
concept work, we need the transportation
alternatives, as far as relocating jobs to higher
density areas. And the gquestion for me is do we
have those transportation alternatives now to make
this concept work? I'm not so sure. But in the
meantime, if this concept doesn't work, it will
place a lot more demand on our current
infrastructure as it relates to traffic. And as we
all know, our infrastructure as it relates to our
roads here on Maui is, you know, to put it mildly
somewhat suspect, although it is somewhat on the
upswing, but I think at the rate the island is
growing, as people are moving here, as -- there's
a -- you know, more projects that could occur, it
could make that aspect of our infrastructure even
worse.

So in a nutshell, Chairman, for today, just
to get it out of Committee, I think I will support
it, but I do want it noted I have reservations,
Chairman. Thank vyou.

NISHIKI: Any other comments? Mr. Pontanilla.
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COUNCILMEMBER PONTANILLA: Thank you, Mr. Chair. I too

CHAIR

would like to express my appreciation you having
this Committee meeting today to discuss any changes
that we had, and I look forward to the second and
final reading meeting in regards to this bill. I'd
also like to say congratulations to the person that
really did most of the work. Charmaine, you did a
wonderful job. I know it's tough, but I guess after
three years, you know, we're finally coming to an
end, hopefully. Thank you, Chair.

NISHIKI: Any other comments? Seeing none. I just
want to keep my comments really short also. You
know, first of all, thank you, Charmaine, but most
importantly, it's not Charmaine but it's all of you
today that have participated, including the members
of the general public. You can see the work that my
fellow Council members do, the questions that we
ask, and not necessarily agreeing that these members
truly work for you. I just want to thank you, the
Members of this Committee, for working so hard for
asking the right questions. And to the members of
the general public, these members, as you can see,
do their homework. They would not be able to ask
these kinds of questions, and, again, make

decisions.
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But I feel like we've done our work. This
bill is ready to be discussed on the Council level,
and I thank all of you for participating in this
process. And, you know, to this community, we have
a lot to be thankful for that we've got this
process. Now it is up to you, those of you that
live here, to participate in this process. Because
I think the bill itself is giving you, the
community, to make decisions. We are here elected
by you, but in this process you will make the final
decision on the kind of Maui that you want.

So, again, Council Members, thank you for the
time. I hope that we will vote in the positive and

move this out. All those in favor, say "aye."

COUNCIL MEMBERS VOICED AYE.

CHAIR NISHIKI: All those opposed? Thank you again.

Eight-zero.

VOTE: AYES: Councilmember Carroll, Hokama,
Johnson, Mateo, Molina,
Pontanilla, Tavares, and Chair
Nishiki.
NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmember Kane.
ACTION: SECOND AND FINAL READING OF BILL NO. 84

(2002), DRAFT 2

CHAIR NISHIKI: Thank you, Mr. Foley, Mr. Moto,

Mr. Miskae, and my fine Staff, David and Yvette.

RALPH ROSENBERG COURT REPORTERS, INC.
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Again, meeting adjourned.

ADJOURN: 5:15 p.m.

(Gavel) .
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CERTIFICATE

STATE OF HAWAII )
) SS.

CITY AND COUNTY OF MAUI )

I, Jessica R. Perry, Certified Shorthand Reporter
for the State of Hawaii, hereby certify that the
proceedings were taken down by me in machine shorthand and
was thereafter reduced to typewritten form under my
supervision; that the foregoing represents to the best of
my ability, a true and correct transcript of the
proceedings had in the foregoing matter.

I further certify that I am not attorney for any of
the parties hereto, nor in any way concerned with the
cause.

DATED this 6th day of February, 2004, in Honolulu,
Hawaii.
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